
CO?lMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

* * * * *  
I n  the  Matter of: 

APPLICATION OF KENTUCKY WATER SERVICE ) 0 COMPANY, ZNC.  TO CONTINUE SHORT-TERM 
FINANCING O F  $2,300,000; AND NOTICE ) CASE NO. 7867 
O F  ADJUSTMENT OF RATES I N  SOMERSET, 
MIDDLESBORO, AND C L I N T O N ,  KENTUCKY 1 

O R D E R  

On August 20,  1982, the Court ot Appeals ot Kentucky affirmed 

the judgment of the  Frankl in  C i r c u i t  Court which had remanded t h i s  

case t o  the  Commission f o r  a rehear ing.  In  i t s  opinion, the  Court 

of Appeals he ld  t h a t  Kentucky Water Service Company had been denied 

due process when the Commission refused to  gran t  it a rehearing on 

the issues of Job Development Investment Tax Credi t  ("JDITC") and 

interest  rates. The Court of Appeals, therefore ,  d i r ec t ed  t h i s  

Commission to hold a rehearing for the purpose of receiving Ken- 

tucky Water Se rv ice ' s  testimony and arguments on these two issues. 

On September 30, 1982, Kentucky Water Service f i l e d  a "Motion 

on Mandate" i n  which it sekcd rhe Cornmienion t o  provide  the ni lmoi  

of all s t a f f  personnel who worked on this c a ~ e ;  make all such per- 

sons ava i l ab le  to  Kentucky Water Service f o r  c ross  examination; and 

provide copies of a l l  s t a f f  work papers r e l a t i n g  to  the i s sues  of 

purchased e l e c t r i c  power, r a t e  case expenses, i n t e r e s t  on shor t  

term debt and adjustments to  equi ty  c a p i t a l .  



Kentucky Water Service has misread the opinion of the  Court 

F i r s t ,  only two i s sues  w e r e  remanded fo r  f u r t h e r  con- of Appeals .  

s ide ra t ion :  J D I T C  and interest rates. This i s  c l e a r  from t h i s  

statement by the  Court on the l a s t  page of i t s  opinion: 

We hold that t he  c i r c u i t  cour t  did not  err i n  remanding 
t h i s  case  for a rehearing on the i s sues  of the treat- 
ment of the Job Development Investment Tax C r e d i t  and 
the  treatment of i n t e r e s t  rates. (Court of Appeals 
Opinion, page 6 . )  

Second, the Court of Appeals d id  not  order  t h a t  the  Commi_s- 

s ion's s t a f f  be subjec t  t o  cross examination by the Applicant o r  

that the work papers of the s taff  be ava i l ab le  for public Fnspec- 

t i o n .  The Commission is aware of the following language i n  the  

opinion of the  Court of Appeals: 

for a hearing t o  examine s t a f f  members performing the ca lcu la t ions ,  

o r  t o  present  oral arguments o r  evidence as t o  the  proprfety of the 

ac t ion  prior t o  the issuance of the order . "  (Court of Appeals 

Opinion, page 4.) Kentucky Water Service argues t h a t  th i s  mandates 

cross examination of the staff members who a s s i s t e d  the Commission 

with  this case.  We disagree .  

enumerating the  var ious methods the Commission might choose to allow 
Kentucky Water Service t o  f u l l y  present  i t s  pos i t i on  on the two 

disputed i s sues .  

t o  present  o r a l  arguments on the  i ssues  of JDITC and i n t e r e s t  rates 

ab well ae t o  pteeent  evidence a e  t o  the p r o p r i e t y  of our decis ion 

on these t w o  issues. 

"The company had no opportunity 

The Court of Appeals here was simply 

The Comiseion will allow Kentucky Water Service 

Staff i s  an arm of th5s Commission; it is not an adversary par- 

t y  t o  a proceeding before  us. Commission staff could no more be subject 
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t o  c ross  examination than could the l a w  c l e rks  of a judge o r  the 

s t a f f  a t torneys  of an appel la te  cour t .  

a t  thfs Commission would i n h l b i t  the  f r e e  flow of ideas  between 

To allow such a procedure 

s t a f f  members and Commissioners which is crucial to the functioning 

of our agency. 

I t  is appropriate  f o r  the  Commission t o  s ta te  i t a  perception 

of the r o l e  of the s t a f f  by r e f e r r i n g  to  the  following comments by 

Professor Davis: 

The i n s t i t u t i o n a l  decis ion o f t e n  reaches a level 
which i s  higher than t h a t  a t t a i n a b l e  by the  a b l e s t  
of adminis t ra tors  who are c u t  otf from t h e i r  advisers .  
The adminis t ra t ive  process bu i lds  on the p r i n c i p l e  
t h a t  i s  used by a l a r g e  medical c l i n i c ,  which o f t en  
can provide medical se rv ices  superior  t o  what any 
individual  physician can provide, by bringing many 
kinds of s p e c i a l i s t s  i n t o  an organizat ion which is 
planned so as  t o  p r o v i d e  a maximum of e f fec t iveness  
t o  the  ap t i tudes  of each ind iv idua l .  The i n s t i t u -  
t i o n a l  mind has in s igh t s  t h a t  are as profound as those 
of any individual  and may be much more comprehensive, 
f o r  the appropriate  s p e c i a l i s t s  co l labora te ,  checking 
the judgment of each other, each drawing upon h i s  own 
pecul ia r  knowledge and s k i l l s .  

more than consul ta t ion by deciding o f f i c e r s  with re- 
viewere of r e c o r d s  and w i t h  s p e c i a l i s t s .  A system of 
l n t e r n a l  checks and balances may develop. Two minds 
are of t en  much b e t t e r  than one, f o r  the second may 
catch e r ro r8  and r e c t i f  the  f a u l t s  of the f i r s t ,  and 
the Fnterpla between t x c two may I l luminate  dark 
area6 I n t o  w K tch ne i the r  one alone can penet ra te .  

Group work a t  its best may involve a good deal  

* * *  
The role  of an agency's s t a f f  i s  usua l ly  a v i t a l  

p a r t  of the  adminis t ra t ive  process.  I t  is a source 
of spec ia l  s t r eng th  of the  edminis t r a t i v e  process,  
and i t  also introduces elements of spec ia l  weekneas. 
The s t rength  spr ings from the superiority of group 
work--from i n t e r n a l  checks and balances,  from coop- 
e ra t ion  among s p e c i a l i s t s  i n  various d i s c i p l i n e s ,  
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from assignment of r e l a t i v e l y  menial t asks  t o  low- 
paid personnel so as t o  u t i l i z e  more economically 
the energies of high-paid personnel, and from capac- 
i t y  of the  s y s t e m  to handle huge volumes of business 
and a t  the same t i m e  maintain a reasonable degree of 
uniformity of po l icy  determinations.  The weakness 
s t e m s  f r o m  the tendency toward anonymity of the  ad- 
visers, from reliance on extrarecord advice,  from 
f r u s t r a t i o n  of par t ies '  d e s i r e  t o  confront those 
w h o s e  reac t ions  are c r u c i a l  i n  the decisionmaking, 
and f r o m  the failure to  use opinion writing as a 
d i s c i p l i n e  f o r  thinking ou t  every f a c e t  of the de- 
cis ionmaking. L/ 

Cross examination of the  s t a f f  would be tantamount t o  inquiry i n t o  

the decision-making processes of the  members of the  Commisslon. This 

is not  required.  

The Supreme Court of the United S t a t e s  long ago es tab l i shed  

the  p r inc ip l e  t h a t  the d e l i b e r a t i v e  processes by which regula tors  

reach t h e i r  dec is ion  must be insu la ted  f r o m  public sc ru t iny  if 

the i n t e g r i t y  of the adminis t ra t ive  process is to be pro tec ted .  I n  

Chicago, Burlington & Quincy Ry. v. Union Pac i f i c  R.R. , 204 U.S. 

585, 593 (1907), J u s t i c e  Holmes had this t o  say about cross e x a m i -  

na t ion  of  members of the s t a t e  tax board by p a r t i e s  before it:  

The members of the board w e r e  c a l l e d ,  including the  
governor of the s t a t e ,  and submitted t o  an e labora te  
cross-examination with regard to  the  operat ion of t h e i r  
m i n d s  i n  valuing and taxing the  roads.  This w a s  wholly 
i m p r o p e r .  I n  t h i e  rcapcct  the C R R C  does n o t  d i f f e r  
from thnt of a jury  or an urnpjrc, i f  we anmumc  hat 
rlic mcm1)cr.s of t h c  bonrd wcrc n o t  c n e i t l c d  to tlic 
possibly higher immunit ies  of a judge. Jurymen can- 
not be c a l l e d ,  even on a motion f o r  D new t r i a l  i n  the 
anme case, to t e s t i f y  t o  t h e  motives and influencee t h a t  
l ed  t o  their v e r d i c t .  So, as to  a r b i t r a t o r s .  (Ci ta t ions  omitted.  

1/ K.C. Davis, Administrative Law Treatise 8 1 7 . 1 ,  at 
277-79 (2d ed. 1980). 
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Indeed, i n  more recent opinions,  the  Supreme Court has s t a t e d  that 

there  i s  no d i f fe rence  between cross  examining members of an ad- 

min i s t r a t ive  agency and a judge, as seen i n  United S t a t e s  v. Morgan, 

313 U.S. 409, 422 (1941): 

The proceeding before  the Secretary 'has a q u a l i t y  re- 
sembling tha t  of a j u d i c i a l  proceeding.'  Such an  exam- 
i n a t i o n  of a judge would be des t ruc t ive  of j u d i c i a l  
r e spons ib i l i t y .  We have e x p l i c i t l y  held i n  t h i s  very 
l i t i g a t i o n  tha t  ' i t  was no t  the funct ion of the cour t  
t o  probe the mental processes of the Secre ta ry . '  J u s t  
as a judge cannot be subjected t o  such a sc ru t iny ,  so  
the i n t e g r i t y  of the  adminis t ra t ive  process must be 
equally respected. (Ci ta t ions  omit ted.)  

Likewise the  Supreme Court has r e j ec t ed  a t t e m p t s  t o  ob ta in  the  

working papers of an adminis t ra t ive  board on the ground t h a t  such 

a procedure wuld be equal ly  d i s rup t ive  of the agency work. This 

po in t  was emphasized i n  United States ex zel .  S t .  Louis Southwestern 

Ry. v. I C C ,  264 U . S .  6 4 ,  78 (1924): 

[Tjhe work of the  Commission must 80 on, and cannot be 
stopped, as i t  would be i f  many of the  r a i l r o a d s  con- 
cerned undertook an examination of a l l  i t s  papers t o  
see what they could f ind  out.  

J u s t  as the  cour t s  have r e j ec t ed  a t t e m p t s  t o  obta in  the 

papers of the  members of an adminis t ra t ive  body and cross examine 

such members, so also has t h i s  pro tec t ion  been extended t o  the  

s t a f f  serving such commission o r  board members. The reasoning 

behind t h i s  s a l u t a r y  rule was w e l l  s t a t e d  i n  T.S.C. Motor Fre ight  

L i n e ,  Inc. v .  United S t a t e s ,  1 8 6  F. Supp. 7 7 7 ,  790  (S.D. Texas 

1960), a f f ' d  sub nom. Herrin Transportation --- Co. v .  U.S., 366 U.S. 

419 (1961) : 
--- 
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'. 
Congress is a w a r e  of the  tremendous volume ot business 

which i s  the u l t imate  r e s p o n s i b i l i t y  of the  Commission, 
and hence the  Commissioners. . . . Congress d id  not  mean 
t o  leave  t h i s  small group of Commissioners bereft  of 
s t a f f  a s s i s t ance  i n  the e s s imi l a t ion  o t  the  g rea t  flood 
of formal cases requi r ing  dec is ion .  The decis ion is 
s t i l l  t h a t  of the  Commissioners. Each bears full l e g a l  
and personal  accountabi l i ty  f o r  t h a t  w h i c h  bears h i s  
name o r  concurrence. The s y s t e m  requi res  a f u l l  publ ic  
reDort of reasons and conclusions.  With these  safeguards 
Coigress deemed the  quest ion or the  i d e n t i t y  and ac t ions  
- of: stai-f a s s i s t a n t s  t o  be mat te rs  beyond quest ion by the 
p a r t i e s .  (Emphasis supplied.)  

The procedure w h i c h  w e  have chosen preserves the  i n t e g r i t y  ot 

the r e l a t ionsh ip  between the Commissioners and t h e i r  s t a f f  a s s i s t a n t s ,  

w h i l e  according Kentucky Water Service the b e n e f i t  of: a t r i a l  type 

hearing on the  two disputed i s s u e s .  The e s s e n t i a l  ingredient  i n  an 

adjudicatory hearing is t he  r i g h t  t o  present  evidence i n  one 's  own 

behalf and t o  present  argument from such evidence. This c l e a r l y  

gives Kentucky Water Service i t s  "opportunity to  be heard" which is 

due process i n  an adminis t ra t ive  hearing. 

bu t t ressed  by Professor Davis' t r e a t i s e  on t h i s  sub jec t :  

Our conclusion here  is 

The most important p r inc fp le  about requirement of oppor- 
t u n i t y  to  be heard . . . i s  t h a t  a par ty  who has a suffi- 
c i e n t  i n t e r e s t  o r  r i g h t  a t  stake i n  a determination of 
overnmental a c t i o n  is o r d i n a r i l y  e n t i t l e d  to  opportuni ty  

f o r  a t r i a l  t y p e  of hearing on i ssues  of ad judica t ive  
facts. 21 

Baaed upon our  considerat ion of t h i s  mat ter  and being advised, 

the CONXISSION HEREBY ORDERS t h a t  a publ ic  hearing be scheduled in 

t h i s  matter on November 18, 1982, a t  1O:OO a.m., Eastern Standard 

Time, in the  Commission's o f f i c e s  i n  Frankfort ,  Kentucky. A t  such 

hearing, Kentucky Water Service Company w i l l  have the opportunity 

2/ K.C. Davis, I Administrative Law Trea t i s e  8 7 . 1 1 ,  at 
452 (1958). 
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to present evidence and oral argument i n  support of  i t s  position on 

the Commission's treatment of JDITC and interest rates. 

The Commission FURTHER ORDERS that Kentucky Water Service 

Company's motion to obtain our staff's working papers and cross 

examine our staff regarding their recommendations to the Commission 

in this matter, b e  and it hereby is denied. 

Done at Frankfort, Kentucky, this 5th day of November, 1982. 

PUBLIC SERVICE COMMISSION 

; a rman 

V i / c e  Chairman / 

Comissionir 

ATTEST: 

Secretary 


